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Non-Disclosure Agreement

This Non-Disclosure Agreement (the “Agreement”) is made and entered into force on this 22. day of June 2022 (the “Effective Date”) by and between: 

Hagerbach Test Gallery Ltd, a company organized and existing under the Laws of Switzerland, with registered headquarter at Polistrasse 1, 8893 Flums-Hochwiese, Switzerland, represented by Michael KOMPATSCHER, in its capacity as Managing Director, duly entitled, and anyone of its Affiliates (as defined further below), hereinafter referred to as ‘’VSH’’ and acting on behalf of the Sustainable SubSpace Energy Hub
and

Company, a company under the laws of Country, whose registered address ADDRESS, duly represented herein by Firstname FAMILYNAME in his position as function, and anyone of its Affiliates (as defined further below), hereinafter referred to as “COMPANY”


Each hereinafter individually referred to as a “Party” or collectively the "Parties".


Preamble


WHEREAS, for the purpose of discussions, evaluation and collaboration or partnership (the Contemplated Transaction) on the development, implementation and running of the underground energy hub as described in the respective term-sheet, it may be necessary for Representatives (as hereinafter defined) of either Party (the “Disclosing Party”) to disclose certain information whether in writing, orally or otherwise, or provide access to certain information about the business, financial condition, design, construction, operations, IP, assets etc (the “Evaluation Material”).

WHEREAS, the Parties desire to ensure that such information remains confidential and shall not be disclosed or used by the Party receiving such information (the “Receiving Party”) for other purposes than evaluating the Contemplated Transaction without the prior written consent and agreement of the Disclosing Party,
This Agreement sets forth conditions relating to the use and protection of the information disclosed as well as the obligations with respect to the Evaluation Material. 
NOW THEREFORE, in consideration of the covenants and conditions set forth herein, it is agreed as follows:




1. Definitions 

The Parties acknowledge and agree that, unless there is any express indication to the contrary, defined terms shall have the following meaning:

Affiliates shall mean any person that controls, is controlled by, or is under common control with, one of the Party. For purposes of this definition, “control” means the power to direct or cause the direction of management and policies of such person, whether through ownership of voting securities, by contract or otherwise and includes the notion of control.
The term “person” as used in this Agreement shall mean any natural person, corporation, limited liability company, trust, joint venture, association, company, partnership, Governmental Authority or other entity.

Authorized Representatives shall mean any directors, officers, employees, controlling persons, representatives, members of corporate governance bodies, agents and advisors (including but not limited to financial and legal), financing institutions and Affiliated (as defined herein) of the concerned Party. 

Evaluation Material shall include all documents, information or data of any kind, whether 
(a) prepared by or for the Disclosing Party and/or its Affiliates, any of its Authorized Representatives or otherwise or gathered by inspection,
(b) in written, oral, electronic or other form, 
(c)  that is provided, disclosed or made available to the Receiving Party or any of its Authorized Representatives by the Disclosing Party or on its behalf, in any form or medium, on or after the Effective date, including without limitation:
i. all information, documentation and materials relating to commercial, strategic, industrial, economic, social, financial, legal, tax, accounting, technical and other information of the Company or any of its affiliates regarding business operations, prospects, value and/or structure, marketing practices and techniques, business strategies and capabilities, business plans and relationships with customers, suppliers, principals, employees, financing sources, hedging counterparties, contracting counterparties and others, including ideas, formulae, compositions, inventions, trade secrets, processes, techniques, technology, research and development information, drawings, specifications, designs, plans, proposals, software (whether in object code or source code form), data (including or not, Personal Data), databases, systems and platforms, 
ii. all information obtained or inferred from observing any facilities, premises, equipment, apparatus, hardware, software, data, databases, systems or platforms of the Company, and 
iii. all documentation and materials prepared by or for Authorized Representatives, containing or based in whole or in part on any Evaluation Material, including any and all documentation and materials in whatever format;
iv. all information, documentation and materials of any person which the Company or any of its affiliates is obligated to treat as confidential pursuant to any course of dealing or any agreement to which the Company or any of its affiliates is a party, if such confidentiality on information is previously known by the Receiving Party,
However, Evaluation Material does not include information which:
a. was or becomes generally available to the public other than as a result of a disclosure by breach of this Agreement by the Receiving Party,
b. has been lawfully obtained or received by the Receiving Party on a non-confidential basis from a source other than the Disclosing Party and or its Affiliates, or Authorized Representative, otherwise than by breach of this Agreement; or was already known by the Receiving Party,
c. use or disclosure has been authorised by the Disclosing Party in written,
d. is the result of internal development undertaken in good faith by one of the Receiving Party employee who did not have access to the Evaluation Material.

Personal Data shall mean any information relating to an identified or identifiable natural person (‘data subject’). An identifiable natural person is one who can be identified, directly or indirectly, in particular by reference to an identifier (such as a name, an identification number, location data, an online identifier) or to one or more factors specific to the physical, physiological, genetic, mental, economic, cultural or social identity of that natural person. 


2. Obligations of the Parties

2.1. The Receiving Party shall, and shall cause its Affiliates and Authorized representatives, to: 

· use the Evaluation Material only for its own benefit and for the sole purposes of evaluating, negotiating and financing the Contemplated Transaction. In particular, the Receiving Party agrees not to use, directly or indirectly, any Evaluation Material for commercial, financial, technical, legal or other purposes or, more generally, in any way which may prejudice the Disclosing Party;

· maintain the Evaluation Material strictly confidential and, take all necessary reasonable measures to prevent unauthorized access to the Evaluation Material and to provide in relation thereto no lesser security measures and degree of care as the Receiving Party provides for its own Evaluation Material and confidential information but in no event less than a reasonable degree of care; 

· not copy, either in whole or in part, any Evaluation Material except as may be necessary for the evaluation of the Contemplated Transaction;

· refrain from disclosing all or part of the Evaluation Material by any means, without the Disclosing Party’ prior written consent, except that the Receiving Party may disclose the Evaluation Material to those of its Authorized Representatives who are involved in the process of evaluating, negotiating and financing the Contemplated Transaction (on a need to know basis). It being agreed that the Receiving Party shall direct such Authorized Representatives to comply with the terms of this Agreement to the same extent as if they were parties to this Agreement, and the Receiving Party shall be liable for the direct damages of any action or omission prohibited under this Agreement by any of its Authorized Representatives


2.2. The Parties agree that all contacts or communications regarding the subject matter of this Agreement, including as to any Evaluation Material or request for Evaluation Material, shall be made only in accordance with the Agreement. Accordingly, the Receiving Party agrees not to directly or indirectly contact or communicate with any other executive or employee of the Disclosing party than those explicitly designated below (“the Contact Persons”) concerning Evaluation Material or the Contemplated Transaction, or to seek any information in connection therewith from any other person than the Contact Persons without the prior written consent of the Disclosing Party. For VSH, the Contact Persons shall be Mr. Michael KOMPATSCHER and any person explicitly designated by him; for COMPANY, the Contact Persons shall be Firstname FAMILYNAME and any other person explicitly designated by any of them.  

2.3. In addition, without the Disclosing Party prior written consent, the Receiving Party will not, and will direct its Authorized Representatives not to, disclose to any person (a) that the Evaluation Material has been made available to its Authorized Representatives, (b) that discussions or negotiations are taking place concerning the Contemplated Transaction or (c) any terms, conditions or other facts with respect to such Contemplated Transaction. 

2.4. In the event that the Receiving Party or any of its Authorized Representatives are required by law, regulation, regulatory authority or other applicable judicial or governmental order to disclose any Evaluation Material, to the extent legally permitted and practicable under the circumstances, the Receiving Party shall give the Disclosing Party, prompt written notice of such requirement prior to the disclosure of the Evaluation Material.
 
2.5. The Receiving Party agrees that, in the event that it elects not to pursue any involvement in the Contemplated Transaction, for any reason whatsoever, the Receiving Party will promptly notify the Disclosing Party of its decision. In such case, and in any event upon written request by the Disclosing Party, the Receiving Party shall promptly, but no longer than thirty (30) days after being so requested, return or destroy all Evaluation Material provided and all copies, in any medium whatsoever, except for the copies stored on IT backup systems or to comply with a legal obligation. In addition, upon first written request, the Receiving Party shall provide a notice stating that all documents reflecting any Evaluation Material have been destroyed. Compliance with this paragraph shall not relieve the Receiving Party of its other obligations under this Agreement.  Any Evaluation Material that is not returned or destroyed, including any oral Evaluation Material, shall remain subject to the confidentiality obligations set forth in this Agreement.

2.6.  The Receiving Party shall inform the Disclosing Party promptly of any breach by itself and/or its Authorized Representatives, its Affiliates of the terms of this Agreement as soon as the Receiving Party become aware of the same and shall undertake to provide, at its expense, all reasonable assistance to cure the effects of such breach, unauthorized use, disclosure or violation.




3. Data protection 

3. Each of the Parties shall comply with the requirements under the Regulation (EU) 2016/679 of the European Parliament and of the Council of April 27, 2016 known as the "GDPR" and applicable regulations related to the processing of Personal Data. 

3.1. The Receiving Party shall be responsible for the custody and safekeeping of Personal Data, immediately from its receipt thereof from us.  All Personal Data shall be returned or deleted in accordance with Section 2.4 here above. 

3.2. The Receiving Party shall implement adequate administrative, physical and technical safeguards for the protection of Personal Data and ensure that all such safeguards comply with applicable data protection and privacy laws.  

3.3. The Receiving Party shall notify immediately the Disclosing Party of any breach, which compromises any of the Personal Data from knowledge or the reasonable belief of the occurrence thereof and you shall provide us every assistance necessary to comply with the notification requirement under existing privacy laws and regulations. 


4. Duration

This Agreement shall take effect on the Effective Date and shall remain in force, irrespective of whether or not negotiations continue, for a period of three (3) years starting from the Effective Date.


5. Intellectual property 

5.1. All right, title and interest in and to any Evaluation Material disclosed by the Disclosing Party shall be and shall remain solely and exclusively owned by the Disclosing Party.  

5.2. Neither this Agreement nor disclosure of any Evaluation Material to the Receiving Party or its Representatives shall be deemed by implication or otherwise to vest any right, title or interest in or to (including any license under) the Evaluation Material, other than the right to use such Evaluation Material solely for the Contemplated Transaction.


6.  Liability 

Each Party shall indemnify the other Party against any costs, claims, demands, losses and liabilities whatsoever arising directly out of any breach of its obligations under this Agreement.


7. Non-solicitation

The Parties shall and shall cause their Affiliates, for a period of three-years (3) from the signature hereof, not to directly or indirectly solicit for hire or employment, or hire or employ, any individual (employees and/or directors, officers) who is now employed by one the Parties or any of its Affiliates and who is directly involved in the Contemplated Transaction.

However, nothing in this Agreement shall prohibit the Parties from (i) engaging in general advertising through the press or internet or solicitation not specifically targeted at any one or more employees of either of the Parties or any of its Affiliates or (ii) the solicitation or hiring of a person following an unsolicited approach by such person to the Receiving Party or its subsidiary.

8. No representation and warranty

Each Party acknowledges and agrees, on behalf of itself and its Authorized Representatives that, except as may be expressly provided in any definitive agreement for the Contemplated Transaction,  
a. No party makes any representations or warranties, express or implied, as to the accuracy or completeness of the Evaluation Material provided. 
b. No Party shall have any obligation to provide further information, nor any liability whatsoever for the consequences of the use of the Evaluation Material or any errors therein or omissions therefrom. 


9. Miscellaneous provisions. 

9.1. Each Party confirms to the other Party that its acts as principal in relation to the Contemplated Transaction and not as nominee, broker or agent for a third party. 

9.2. Each Party agrees that, without the other Party prior written consent, it shall not enter into any consortium, investment or similar agreement, arrangement or understanding limiting its ability to enter into the Contemplated Transaction on an unrestricted basis. The concerned Party shall inform the other Party expressly, in writing to the extent such agreement, arrangement or understanding exists prior to the execution of the Agreement.

9.3. Each Party acknowledges that each Party are independent contractors. Neither Party shall be deemed as an agent or representative of the other Party; therefore, neither Party shall be entitled to act as an agent or representative of the other Party. This Agreement shall not be construed as constituting an association, agency, joint subsidiary between the Parties or as imposing any liability on either Party based on its relationship with the other Party.

9.4. Each Party hereto acknowledges that it will be solely responsible for bearing its own costs and expenses arising from the Contemplated Transaction. 

9.5. Nothing in this Agreement shall be construed as an offer to sell or as creating any binding obligation on either Party to complete the Contemplated Transaction, or to continue the discussions relating thereto. Each Party reserves the right, its sole discretion and at any time, to terminate, modify or suspend its participation in the Contemplated Transaction without any obligation towards the other party or liability whatsoever arising from such decision.

9.6. Neither the failure nor any delay by the Parties in exercising any right, power or privilege under this Agreement will operate as a waiver thereof, nor shall any single or partial exercise thereof preclude any other or further exercise thereof or the exercise of any right, power or privilege hereunder. The rights, remedies, powers and privileges herein provided are cumulative and not exclusive of any rights, remedies, powers and privileges provided by law. If any provision of this Agreement is found to violate any statute, regulation, rule, such invalidity shall not be deemed to affect any other provision hereof or the validity of the remainder of this Agreement, and such invalid provision shall be deemed deleted from this Agreement to the minimum extent necessary to cure such violation. 

9.7. This Agreement supersedes all prior discussions and writings in relation with the Contemplated Transaction and constitutes the entire agreement between the Parties. Any amendment or modification of the terms and conditions set forth herein or any waiver of such terms and conditions must be agreed in writing and signed by both Parties. 

9. This Agreement is concluded intuitu personae. Each Party undertakes not to transfer or assign all or part of the rights and obligations under the Agreement without our written prior consent. This Agreement is enforceable against any successor or permitted assignee of a Party.

9. Once the Sustainable SubSpace Energy Hub is constituted and has its own structures, statutes etc all rights, duties etc at VSH will be transferred from VSH to the SubSpace Energy Hub. This transfer is considered not to be in violation of clause 9.8 of the NDA and the parties refrain from any claims in this regard.

9.10. This Agreement shall be governed by and is construed in accordance with the Laws of Switzerland. 

The Parties irrevocably agree that the commercial court of Zurich shall have exclusive jurisdiction to settle any dispute or claim that arises out of or in connection with this Agreement.


Made in Flums, in two (2) original copies in English, each party holding one (1) original copy.
	Signed by Michael Kompatscher

	Signed by Firstname Familyname


	Authorised Signatory


	Authorised Signatory 



	______________________
acting for and on behalf
HAGERBACH TEST GALLERY Ltd.
	______________________
acting for and on behalf
COMPANY






